When you're a micro-business owner looking to provide health insurance, the term “common-law employee”
suddenly carries a lot of weight. It directly affects your eligibility for small group health insurance plans, whether
you buy through the SHOP Marketplace or directly from carriers. Getting this right is critical—not only for

ensuring your workers get coverage but also for maximizing valuable tax credits.

Let's break down what counts as a common-law employee, clarify the difference between owner versus employee
status, and navigate the often-confused eligibility rules for small group health plans. Plus, we'll explain how the
Small Business Health Care Tax Credit drives your purchase decisions and why the choice between on-exchange

and off-exchange buying routes is more about pathway than plan quality.

1. Defining Common-Law Employee: What Does It Mean?

Before we dive into health insurance, let's define our terms. A common-law employee is someone who works
for your business under a relationship where off exchange health insurance pricing you control not just the
outcome but also how, when, and where the work is done. This contrasts sharply with independent contractors or

freelancers who have more autonomy.

Why does this distinction matter? Because health insurance regulations and eligibility rules hinge on identifying

these workers correctly.

Mini Scenario: Common-Law vs Contractor
¢ Common-law employee: You hire Jane, set her schedule, provide equipment, and she works under your
direction. Jane is a common-law employee.

* Independent contractor: You hire Bob to design a logo. Bob picks his own hours and tools and invoiced

you. Bob is a contractor, not a common-law employee.

Key Factors in Determining Common-Law Employee Status
* Behavioral control: Does the business control or have the right to control what the worker does and how
they do the job?

* Financial control: Are there business aspects such as how the worker is paid, whether expenses are

reimbursed, and who provides tools?
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* Type of relationship: Written contracts, benefits (like health insurance), permanency of the relationship, and

how integral the services are to the business.

The IRS and Department of Labor use these factors, among others, to determine common-law employee status.

For small group health insurance, carriers rely heavily on this classification.

2. Owner vs Common-Law Employee: Why Eligibility Hinges on This

Understanding who counts as a common-law employee impacts your small group health plan eligibility. Here's

why:
* Owner-only businesses: If you are the only person in your company, you are considered self-employed, not
a common-law employee, for insurance purposes.

* Owner with employees: When you hire common-law employees, your business becomes eligible for small

group health plans covering employees, not just the owner.

The Owner-Employee Distinction: What It Means

Factor Owner Common-Law Employee Definition Business owner, may be self-employed. Worker under business
control, not owner. Insurance Eligibility Typically buys individual or owner-only plans. Part of small group health
insurance plan eligibility. Covered by Group Plan? May or may not be covered depending on carrier rules. Usually

eligible for group coverage.

In micro-businesses, owners often wonder if spouses or partners count as employees. Some carriers allow spouse-
owners on the group plan as employees if they meet common-law employee criteria, but it depends on state rules

and carrier policies.

3. Individual vs Small Group Eligibility: What's the Difference?
Eligibility for health plans splits mainly into two buckets:

¢ Individual plans: Purchased for one person (owner-only). Eligibility does not depend on employees.

* Small group plans: Must include at least one common-law employee in addition to the owner (1 to 25

employees in most states).

For insurance companies, the presence of at least one common-law employee besides the owner changes the
whole playing field. This is why determining who counts as a common-law employee is fundamental.

Owner-Only Businesses

® Buy individual plans (on or off-exchange).
* Not eligible for group plans.

® Rarely qualify for Small Business Health Care Tax Credit.

Businesses with at Least One Common-Law Employee

* Eligible for small group plans.
® (Can shop via the SHOP Marketplace or directly with carriers.

* May qualify for Small Business Health Care Tax Credit (more below).



4. SHOP Marketplace Basics: Where and How to Buy Small Group
Coverage

The SHOP (Small Business Health Options Program) Marketplace is a government portal where small

employers (1-25 employees in most states; up to 50 in some) can buy health insurance for their workforce.

Why Choose SHOP Marketplace?

* Tax credits: It's the official gateway to tax credits for small employers.
* Employee choice: Some states allow employees to pick plans within a defined choice set.

¢ Simplified shopping: One-stop to view multiple carrier options available by county.

SHOP Marketplace Eligibility Limits

® Business must have 1 to 25 full-time equivalent employees (FTEs) in most states (some states extend to 50
FTEs).

® At least one common-law employee must be offered coverage (not just owner).

® Business must meet small group definition, which differs from state to state.

If your business doesn’t meet these rules, you can't purchase through SHOP—but you can still buy group plans

directly from carriers ( off-exchange).

5. Off-Exchange vs On-Exchange: It's a Purchase Route, Not Plan
Quality

A common misconception is that plans available through SHOP (on-exchange) are automatically "better” than

plans purchased through a carrier's website or broker off-exchange. Let's clarify this:

* On-exchange (SHOP): Small employers shop across multiple carriers and potentially get tax credits. Buying

route is regulated and standardized.

e Off-exchange (Carrier Direct): Employers buy directly from carriers. May have access to additional plan

options or flexible underwriting not on SHOP.
Quality and benefits are often very similar. What differs most is eligibility for tax credits and reporting
requirements.
Mini Scenario: Choosing on- vs off-exchange
ABC Landscaping has 4 common-law employees and wants to explore health plans. Options are:

1. Shop on the SHOP Marketplace to see all participating carriers, get tax credits, and have employee choice.

2. Choose a plan directly from a preferred carrier off-exchange if that carrier offers better service or plan designs,
but no tax credits.

The business weighs tax credit benefits versus plan flexibility and carrier relationships.

6. Small Business Health Care Tax Credit: The Decision Driver

The Small Business Health Care Tax Credit is a powerful motivator for businesses to offer group health

insurance. It can cover up to 50% of employer-paid premiums (up to 35% for tax-exempt employers).



Who Qualifies?

* Employers with fewer than 25 FTE employees (counting all common-law employees).
* Average annual wages below $57,000 (2024 limit, indexed annually).
* Must pay at least 50% of employee-only premiums.
® Must offer coverage through SHOP Marketplace (for maximum credit).
Owners don't count as employees for calculating FTEs or tax credits, but their payroll income counts toward

average wages.

Why the Tax Credit Changes the Game

* Encourages hiring at least one common-law employee so you can qualify for a group plan.
* Drives the decision to purchase on the SHOP Marketplace to access the tax credit.
* Can substantially lower your total insurance cost, making group plans more affordable.

® Limits eligibility to common-law employees, so contractors don't help you qualify.

7. Summary and Action Steps for Micro-Business Owners

Here's what you need to remember when considering small group health insurance:

1. Identify your common-law employees: Apply the behavioral, financial, and relationship factors.

2. Understand that owners alone aren’t enough: You need at least one common-law employee to access

group plans.
3. Consider SHOP Marketplace if you qualify: Your gateway to tax credits and variety.
4. Don't assume off-exchange plans are inferior: They differ by purchase channel, not necessarily quality.
5. Use the tax credit as a key driver: If you meet criteria, leverage it to lower costs.

6. Check state-specific rules: States differ on group sizes, plan availability, and employee definitions.

Helpful Resources

e SBA: Hiring Employees and Common-Law Employee Definition

® Healthcare.gov SHOP Marketplace Overview



e |RS Small Business Health Care Tax Credit Guide

Navigating group health insurance eligibility and enrollment is tricky, especially for micro-businesses. Knowing who
counts as a common-law employee is your foundation. Build on that with clear knowledge about owner vs.
employee status, SHOP Marketplace specifics, and the tax credit to make the best choices for your business and

team.



